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STATEMENT OF THE CASE 
A. Nature of the case 
KENNE:rH D. RAWLEY (Hereinafter "Appellant") Prose, Appeals from the 
District Court's Order Summarily Dismissing his Petition for Relief under 
the Unifonn Post-Conviction Procedure Act (UPCPA). 
B. Statement of the Facts 
Throughout the various proceedings the State's Statement of Facts have 
included unsupported argument, has failed to mention many of the undisputed 
facts, and has rnischaracterized numerous others. Accordingly, Appellant 
submits his own Statement of the Facts. 
Early in the morning on New Year's Day 2005, a fight broke out in a Bar 
in Northern Idaho. (Trial Tr.,p.118,Ls.6-21;p.130,L.3-p.132,L.25;p.134, 
Ls.11-12.) 1 The following are the facts of the case, all of which is supported 
by police reports and trial testL.t1ony. 
Pertinent events began with a conversation between the Appellant, 
Mr. Hatch (a witness), and Mr. Stevens (the victim), during said conversation 
the participants exchanged heated statements. (Trial Tr.,p.130,L.3-p.132,L.25; 
p.201,L.7-p.202,L.12.) During this exchange the Appellant was assaulted 
from the side by Mrs. Stevens (victim's wife) as she pulled at and grabbed 
at Appellant's face which turned the Appellant around. (Trial Tr.,p.202,L.8-
p.203,L.11) As the Appellant turned and without knowing who had grabbed him 
he pushed Mrs. Stevens at which time she fell back into a table of bar 
patrons. Mr. Hatch and Mr. Stevens now standing, Mr. Hatch placed the 
Appellant in a choke hold. The Bar Bouncer Mr. Bogdahn then intervened by 
placing Mr. Hatch in a choke hold, allowing for the Appellant to break free 
from Mr. Hatch. 
At this point the Appellant attempted to retreat to the back door of 
the Bar. During this retreat several of the Bar patrons where aggressively, 
both verbally and physically attacking the Appellant by grabbing at and 
striking at the Appellant. (Trial Tr.,p.132,L.21-25;p.204,Ls.15-20.) 
During the scuffle at the bar, a bar patron, Mrs. Malley was struck in 
the face, she testified as to not knowing who struck her in the face, and 
. to not knowing or even seeing the Appellant that night. She also:- testified 
as to not even knowing who was being charged with the battery until being 
told at the pretrial were she actually was able to identify the Appellant 
only because he was sitting at the defense table. (Trial Tr.,p.68,L.5-p.70, 
L.8;p.71,Ls.8-17;p.76,Ls.1-7.) 
As the Appellant was in full retreat, actually backing up, from the 
pursuit of Mr. Stevens and other Bar patrons Mr. Martin (a victim) bumps 
into the Appellant, and the Appellant in fear for his safety turns and 
strikes Mr. Martin. 
Still in full retreat, the Appellant is being pursued by 10 to 20 Bar 
patrons with Mr. Stevens and Mr. Hatch leading the group. (Trial Tr.,p.154, 
L.7-p.155,L.15;p.205,Ls.23-25.) The Appellant now out of the Bar is then 
tackled to the ground by Mr. Stevens, Mr. Hatch and 3 to 6 other patrons 
of the Bar.·Now several people are wrestling around in the outside area of 
the Bar, at which point the Appellant regains some control of the fight a:r,i.d 
is then pulled off of Mr. Stevens, at which point both are separated from 
each other. Both then lunge towards each other twice and are separated roth 
times. The Appellant still in a dangerous environment swings and hits Mr. 
Stevens in the face and Mr. Stevens falls back into a crowd of Bar patrons 
and then to the ground, thus, allowing for the Appellant to retreat and 
depart from the bar-property. 
After Mr. Stevens fell he received a wound to his neck requiring him 
to be flown to Spokane for several hours of emergency surgery for a puncture 
wound on the left side of his neck. To this day there is not sufficient 
evidence, nor is there testimony supporting a connection between the 
Appellant and the injury received by Mr. Stevens. 
Based on the incidents surrounding the fight, the Appellant was charged 
with three counts of misdemeanor battery for punching three individuals and 
one count of aggravated battery for -causing great rodily harm to Mr. Stevens. 
Appellant pled not guilty and the case proceeded to trial. 
Four days before the Appellant's trial, a retired Emergency Medical 
Technician (the EMT) was disclosed to be called as a witness by the State 
at the pretrial hearing. (Tr.,7/7/05,p.3,Ls.17-22;p.4,Ls.11-21.) On the 
second day of trial, the EMT arrived and spoke with the Prosecutor in the 
hall. After discussing the matter, the EMT did not testify at that time 
and was told by the prosecutor that her testimony was no longer needed. 
Appellant's trial counsel then spoke with the EMT, {Trial Tr.,p.280,L.6-p.282, 
L.4.), and she subsequently testified on behalf of the Appellant. (Trial 
Tr.,p.301,L.19-p.302,L.19;p.305,L.16-p.307,L.5.) The EMT testified that, 
as she went to render aid to the victim, she bumped. into a man who had tatoos 
on·his arms and face, had blood on his hands and face, and was carrying what 
3 
looked like it could have been a knife. (Trial Tr.,p.304,L.24-p.308,L.9.) 
She further stated unequivocally that the 'Appellant was not the man that 
she saw that night. (Trial Tr.,p.308,Ls.11-15;p.310,Ls.1-3.) She also 
testified that she later saw the man that she bumped into ·out on the deck 
of the apartment above the Bar and that the man she saw had either light 
hair or no hair at all. (Trial Tr.,p.309,Ls.15-22.) 
Testimony from sev~al others stated that the Appellant struck 
Mr. Stevens, however, all of which stated that the Appellant struck him with 
his fist and that the Appellant did not have anything in his hands. 
Furthermore, the wound to the victim occurred several seconds after the 
Appellant had struck the victim. The wound was discovered several seconds 
after the Appellant had departed the im:nediate area of the fight. 
A jury found the Appellant guilty of all counts, including the aggravated 
battery charge at issue in this appeal. I.C.§§18-903, 18-907. The district 
court entered a judgment of conviction and sentenced the Appellant to a 
unified term of Fifteen years, with a twelve-year minimum period of 
confinement. 
C. Course of the Proceedings 
A timely appeal was filed and argued in the Idaho Court of Appeals. 
on August 27, 2008, an Unpublished Court of Appeals Opinion No.621 was 
issued, affirming the Appellant's conviction and sentence. Thereafter, 
Appellant filed a petition for review with the Idaho supreme Court. 
That filing was denied in January of 2010, with the final remittitur being 
issued on January 29th, 2010. 
on December 2, 2010, Appellant filed a Petition for Post-Conviction 
Relief. On December 21, 2010, the State filed an Answer and a Motion for 
SUrnmary Dismissal. On January 12, 2011, Appellant was appointed counsel to 
represent him. on August 7, 2011, Appellant's Second Petition for Post-
Conviction Relief was filed and an Answer and Motion for SUrnmary Dismissal 
was filed by the State on September 3, 2011. A Third Amended Petition was 
subsequently filed on November 30, 2011. On December 13, 2011, the State 
filed its Answer to Third Amended Petition for Post-Conviction Relief and 
a third Motion for Surmnary Dismissal. .On April 18, 2012, a Surmnary Dismissal 
Hearing was held and an Order was filed in favor of Surmnary Dismissal, case 
No.CV10-02301. On June 15, 2012, Appellant filed a Notice of Appeal, and 
on June 19, 2012, an Order for Appoinbnent of Appellate Public Defender was 
granted for the Appellant. case No.40068. on December 20, 2012, Appellant's 
counsel filed a Motion and Affidavit to withdraw and to suspend the briefing 
schedule. On January 2, 2013, the Appellant filed a Prose Motion and 
Affidavit in support for appoinbnent of conflict counsel and Motion to suspend 
briefing schedule. On January 25, 2013, the Order Granting counsel to 
withdraw, and to suspend briefing schedule was filed. In addition to Motion 
to appoint conflict counsel was denied. Ultimately resetting the briefing 
schedule, setting Appellant's first Brief due on April 11, 2013. 
On April 2, 2013, Appellant filed a Motion for Extension of time and 
suspension of briefing schedule. On April 4, 2013, an Order was filed granting 
the extension of time, setting the Appellant's Brief due on May 16, 2013. 
Introduction 
An application for post-conviction is civil in nature. Murray 
v. State, 121 Idaho 918,921,828 P.2d 1323,1326(et.App.1992). 
Summary dismissal of an application pursuant to I.e.§ 19-4906 
is the procedural equivalent of summary judgment under I.R.e.P. 
56. Like a plaintiff in a civil action, the applicant must 
eventually prove by a preponderance of evidence the allegations 
upon which the request for post-conviction relief is based. 
I.e. §19-4907. Russell v. State, 118 Idaho 65,67,794 P.2d 654, 
656 (Ct.App.1990). Unlike regular civil proceedings, an applica-
tion for post-conviction relief requires more than "a short 
and plain statement of the claim" that would suffice for a com-
plaint under I.R.e.P. 8(a){1). A post-conviction petition must 
be verified with respect to facts within the personal knowledge 
of the applicant, and affidavits, records or other evidence 
supporting its allegations must be attached, or the application 
must state why such supporting evidence is not included with 
the application. I.e. §19-4903. LePage v. State, 138 Idaho 803, 
69 P.3d 1064(Ct.App.2003). 
In deciding whether a motion for summary disposition is 
properly granted under I.e.§19-4906, however, this Court must 
review the facts shown in a light most favorable to the 
petitioner and then determine whether the facts would entitle 
petitioner to relief if ~ccepted as true. Saykhamchone v. State, 
127 Idaho 319,321,900 P.2d 795,797(1995). 
Thus, a petition for post-conviction relief is subject to summary 
dismissal only if the petitioner has not presented evidence establishing 
a prirna facie case as to each element of the claims upon which the 
application bears the burden of proof. Raudebaugh v. State, 135 Idaho 602, 
21 P.3d 924, 926 (2001). 
To show deficient perfonnance, the petitioner must overcome the strong 
presumtion that counsel's perfonnance was adequate by demonstrating that 
the attorney's representation fell below the objective standard of 
reasonableness. Id.(citing, Aragon v. State, 114 Idaho 758, 760 P.2d 1174, 
1176(1988)). To establish prejudice, the petitioner IID1st show a reasonable 
probability that conduct of counsel contributed to the conviction or to the 
sentence imposed. Aragon v. State, 114 Idaho 758,761, 760 P.2d 1174, 1177 
(1988). Strategic and tactical and tactical decisions of trial counsel will 
not be second-guessed on appeal unless those decisions are based on inadequate 
preparation, ignorance of the relevant law, or other shortcomings capable 
of objective evaluation. Martinez at 795, 1243. In considering whether the 
petitioner was prejudiced, the court IID1st look at the totality of the cir-
cumstances or to the cumulative effect of counsel's errors. Strickland, 466 
U.S. at 695. 
Rule 56, I.R.C.P., does not define what constitutes a "Genuine issue" 
of fact. The Idaho appellate courts have held the summary judgment Im1St be 
denied "if the record contains conflicting inferences upon which reasonable 
minds might reach different conclusions ••• 120 Idaho 756, 769, 820 P.2d 360, 
(1991), as stated by the Idaho supreme Court in West v. Sonke, 132 Idaho, 
133,140,968 P.2d 228,235(1998): "The burden of the plaintiff when faced with 
a motion for summary judgment, is not to persuade the judge that an issue 
will b: decided in his favor at trial. Rather, he simply must present 
sufficient materials to show that there is a triable issue." oats v. Nissan 
Moto~ Corp. in U.S.A., 126 Idaho 162,168,879 P.2d 1095,1101 (1994) (Quotting 
G&M Farms v. Funk irrigation co., 119 Idaho 514,524,808 P.2d 851,861 (1991) 
("A triable issue exists whenever reasonable minds could disagree as to the 
material facts or the inferences to be drawn from those facts."). 
What constitutes a "genuine issue of material fact" entitling petitioner 
to an evedentiary hearing? The court must consider this question under the 
following: 1. Where petitioner makes a factual allegation which would entitle 
him to relief, if true, he has raised a genuine issue of material fact. If 
that allegation is supported by evidence which would be aamissible, an 
evidentiary hearing is required. Tramel v. State, 92 Idaho 643,448 P.2d 649 
(1968). 2. No matter how ineptly drafted, if the petition sufficiently states 
facts presenting issues involving claimed denial of petitioner's constitu-
tional rights, which, if true, would entitle the petitioner to relief, 
s~ dismissal is inappropriate. Higheagle v. State, 91 Idaho 921,435 
P.2d 261(1967). The petition must be verified_i.e., the facts must.be sup-
ported by aamissible evidence. 
Here, as will be demonstrated below, the allegations and supporting 
documents, when taken in the light most favorable to the Appellant, 
establish a prirna facie case of ineffective assistance of counsel. 
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